MAHARASHTRA ADMINISTRATIVE TRIBUNAL,
AURANGABAD BENCH, AURANGABAD

ORIGINAL APPLICATION NO.867/2018. (S.B.)

Yogesh Kashinath Sonawane,

Aged about 32 years,

Occ-Nil, At Post Dusane, Tg. Sakari,

Dist. Dhule. Applicant.

-Versus-
1) The State of Maharashtra,
Through its Principal Secretary,
Department of Revenue and Forests,
Mantralaya, Mumbai-400 032.

2) The Collector,
Dhule.

3) The Sub-Divisional Officer,
Dhule Division, Dhule.

4) Mr. Raosaheb Jagannath Khairnar,
Dusane, Tq. Sakari,
Distt. Dhule. Respondents

Shri  Suresh Dhongde, the learned Advocate for the applicant.
Shri B.S. Deokar, the learned P.O. for the respondents 1 to 3.

Shri A.S. Sawant, the Ld. Advocate for respondent No.4.

PER: JUSTICE A.H. JOSHI, CHAIRMAN

JUDGMENT
(Reserved on 03.06.2019)
(Reheard on 26.06.2019 & 27.06.2019)
(Pronounced on 08.07.2019.)

1. Heard Shri S.D.Dhongde learned Advocate for the applicant,
Shri B.S.Deokar learned Presenting Officer for respondent nos.1 to 3 and

Shri A.S.Sawant learned Advocate for respondent no.4.

2. Perused the record.

3. Applicant has approached this Tribunal with following prayers:-

“A) The Original Application may kindly be allowed with costs.



B)
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The selection of respondent No.4 and consequential order

dated 30.10.2018 appointing him as Police Patil of village

Dusane,Tq. Sakri, Distt. Dhule be quashed and set aside.

C)

Respondents be directed to appoint the applicant as Police

Patil of village Dusane, Tq. Sakri, Distt. Dhule pursuant to his test,

interview and selection forthwith.

D)

Any other equitable and appropriate relief to which the

applicantis found due and entitled in the facts and

circumstances of the case may kindly be granted in favour of the

applicant.”

According to the applicant:-

(a)

Relevant text of G.R. dated 22/08/2014 as regard consequence of
erroneous information and procedure to be observed when

candidates get equal marks reads thus:-

“. Al udtgiepia fepatet agut.

WA Tt Rt / Fegid! dwena Aun=n o Uizl st uhed
AE 38 U (¥8%) U (¥8%) U U FROR IHAR AlS! TIEA T
A,
3. AB (FETA) T8 SURRIAL

ol TREA FARAARA U SRelcll SHATARKA, Uielid aretdl sRatt /
et dvena Aum=n R0 Jpuien Al (FeEa) we 3ukRa AER sttt
TEA. Al W Ui WO 3R 3ifA Fadiesial s s¥d. AF,
THEN 3HGARTEA FAA Yo U Aot et adt aislt wdigldiet gpuia=n
JER Al SR I TG Ad RA, TR A AR WehA TR TG
fradiedtar um TEa.

. Frasga.
Frasgdl v auiAdt de TEA. AER &t o B, Fasd aar

AT Wbl USTATS! Ueb IATAR AT YA TR BT AL,

8. IREARW FAE I [HBCARA. U TGN e b e 3ifees
3AEAR AHAE U HRV Hod HAAA, R 31QM SHGAR(A IUEcl A HAA

fetepuiar AR Tae SUEA. -

9. UlellHA Al aRA, leld
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R, 3E AR wREAEn iR Tetiew 3@ et 3EA arw wRowR
3AEAR, AR

3. AR Afe 3 3RER, AR

Y. TIE oA 3HGAR.”

(Quoted from paper book page 29 of O.A))
(b) At the time of submitting the online application, the Respondent
No.4 has answered in affirmative by writing / subscribing word
“Yes” while responding to the query as to whether he is son / ward

of Police Patil.

(© Information furnished by the Respondent no. 4 about his being son
/ ward of Police Patil is factually wrong/false, as his father was not

a Police Patil.

(d) Though Respondent No.4 claimed to be 32 years of age, based on
medical report he is in fact younger than applicant as per admitted

record of date of birth relied on by the Respondent No.4.

(e) Respondent No.4 has been awarded:
(i) 3 (three) marks for passing 12"

(i) 4 (four) marks for possessing degree of Bachelor of Arts.

() Respondent No.4 and applicant both got equal marks i.e. 79 out
of 140 (as aggregate, total of written, viva and weightage of
graduation and on various other factors/parameters).

(9) Since Respondent No.4 and applicant have equal marks, the
respondent No.3 has to select the respondent no.4 as one
amongst two candidates securing equal marks by giving
preference as laid down in G.R. dated 22.8.2014 Exh.A-1,(copy

whereof is at page nos 28 to 30 of O.A).

According to Respondent no. 3, the Respondent no. 4 is given preference
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due to his higher educational qualification all other parameters between them
being equal as is evident from the pleading of Respondent no. 3 seen at P.B., Pg.

Nos. 54 & 55, which reads thus:-

“05. As regards to the contents of Para No. 6 (c) of the Original
Application, | say and submit that the contents of this para are true and
correct as a matter of record, hence reply of deponent is not necessary. |
most respectfully say and submit that, the deponent has adopted the
procedure laid down in Government Resolution dated 22.08.2014 which is

as under:;

The Government Resolution, Home Department, Government of
Maharashtra dated 22.08.2014.

Q. 3ACART AT IV [HBCARA.

oA A S fepat e 3iEe 3HTAR A I HRY B

AN, AR 31N IATARIET IVET BH Fclict bR BHAR A

S,

9. Uit Uil aRA ; AR,

R. 36t AR BIaA sifdA Retiwin 3w Az stEat ara
TR IATAR ; ATER.
AL Afeted 3R 3RTAR ; AEAR

Q. AT S IATAR

In view of this Government Resolution the deponent has issued the
appointment order to the respondent no. 4 as having more
educational qualification i.e. B.A. than the present applicant i.e. 12"
Std. as per condition no. 5 (2) mentioned in G.R. dated 22.08.2014,
when the equal marks obtained by the candidates in examination”.

(Quoted from page no. 54-55 of Paper Book)
6. Respondent no. 4 has relied on right of preferential treatment in the matter

of selection on this ground namely:-

He possesses Higher educational qualification and on the ground of being

higher in age.



) 0.A.N0.867/2018

7. Though applicant has challenged selection of respondent no. 4 on various

grounds and in long drawn pleadings in the memo of O.A. the issues around

which the challenge revolves are as follows:-

(@)

(b)

Application of respondent no. 4 was liable to be rejected at the
stage of scrutiny because respondent no. 4 has furnished wrong/

false information as to his being son/ ward of former Police Patil.

Weightage for graduation was given to respondent no. 4 first time
while assessing merit at the time of award / allotment of marks and
it was not open to the Respondent no. 3 to give weightage again or
on second time because the respondent no.4 had become equal in

marks to the applicant due to weightage while allotment of marks.

8. Learned advocate for the applicant has relied on following Judgments:-

(i)

(ii)

(iii)

(iv)

(v)

(Vi)

(vii)

(viii)

Judgment of Madhya Pradesh High Court, Union of India & Ors Vs.
Surendra Singh, W.A 31/2012.

Judgment of Hon’ble Supreme Court in A.P Public Service
Commission Vs. Koneti Venkateswarulu & Ors, Appeal (Civil) 5335
of 2005.

Judgment of Hon'ble Supreme Court in Ram Kumar Vs. State of
U.PO & Ors, Civil Appeal No. 7106/2011.

Judgment of Hon’ble Supreme Court in Devendra Kumar Vs. State
of Uttaranchal & Ors, Civl Appeal No. 1155/2006.

Judgment of this Tribunal dated 20.3.2019 in O.A 502/2018,
Bansilal C. Jaiswal Vs. State of Maharashtra & Ors.

Judgment of Hon’ble Bombay High Court in Writ Petition
N0.2011/2016 decided on 01-03-2017 in the case of Rupesh s/o.
Pandurangji Surjuse V/s. The State of Maharashtra & Ors.

Judgment of Hon’ble Supreme Court in Lila Dhar Vs. State of
Rajasthan & Ors, (1982 SCR (1) 320).

Judgment of Hon’ble Supreme Court in P.K.Ramachandra lyer &
Ors. V/s. Union of India & Ors, (1984 SCR (2) 200).
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(ix) Judgment of Hon'ble Bombay High Court in Writ Petition
No0.2181/2015 decided on 01-10-2015 in the case of Nilkanth s/o.
Ashok Patil V/s. The State of Maharashtra & Ors.

9. Learned advocate for Respondent no. 4 has emphatically urged that:

(@) It was a slip of writing due to which Respondent no.4 has answered
in affirmative to the question as to whether he is son/ward of a

former Police Patil.

(b) Respondent no. 4 has succeeded in the process of selection on the
basis of merit, and therefore, an error or slip ought not vitiate the

selection.

(© Candidate who has participated in the process of selection should

not be permitted to challenge the selection process.

10. Learned advocate for Respondent no. 4 has relied on judgments of

Hon’ble Supreme Court in:

(a) Commissioner of Police, Delhi & Anr. Vs. Dhaval Singh [(1999) 1
SCC 246].

(b) Ramesh Chandra Shah V/s. Anil Joshi & Ors. [(2013( 11 SCC 309]

11. Learned Presenting Officer for the Respondent no. 3 has exerted to
substantiate the action by relying on the pleadings and contentions which are

summarized hereinbefore.

12. This Tribunal has perused the judgment relied upon by respective parties,

perused the record and considered the respective submissions.

13. In view of rival pleadings, questions which arise for consideration are:-

(a) Whether respondent no. 4 is entitled for preferential treatment for

higher education.



14.

(b)

(c)

(d)

(e)
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Whether respondent no. 4 was entitled to second additional
benefit of preferential treatment upon once getting additional marks

/weightage for higher educational qualification?

Whether the application for appointment for the post of Police Patil
submitted by the applicant was liable to be rejected at the stage of
scrutiny itself due to furnishing wrong / erroneous / false

information as regards being son / ward of Police Patil.

Can the selection process be held to be legal in case foregoing

guestion (c) is answered unfavourable to the respondent no. 4.

Is relief the applicant entitled for any relief?

Though various arguments are advanced, crucial facts are as following:-

(@)

(b)

(c)

(d)

(e)

(9)

Respondent No.4 has represented that he is son of former Police

Patil, which is not a fact.

According to Respondent no. 3 said mention of being son of Police

Patil was a slip of writing/error in uploading the information.
Respondent No.4 is older than applicant.

Respondent No.4’s educational qualification being B.A. and his
gualification is higher as compared to the applicant who has barely
passed 12" standard, he can be preferred in case all other

candidates stand on equal footing as regards all other parameters.

In view of higher educational qualification of respondent no.4, he
has been awarded 3 marks and because of those added marks,

the respondent no.4 came on par became equal to the applicant.

Respondent no.4 is treated equal to applicant after adding three

marks towards graduation, and on the ground of equal merit
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respondent no.4 has been preferred over the applicant due to

being holder of a degree.

15. After the order in this O.A. was reserved and case was examined for
judgment, this Tribunal found that question not addressed by the parties had
emerged, which is formulated as point (c) in foregoing para no.13, this Tribunal
directed rehearing of present O.A. Thereafter, O.A. was listed on board on 25-06-

2019, when this Tribunal passed order on 25-06-2019 as follows:

“1. Heard Shri S.D.Dhongde learned Advocate for the
applicant, Shri B.S.Deokar learned Presenting Officer for the
respondent nos.1 to 3 and Shri A.S.Sawant learned Advocate for

respondent no.4.

2. O.A. was heard and reserved for order. Today again it has

been listed for rehearing.

3. It had transpired during the scrutiny of papers that
respondent no.4 has been granted weightage of 3 marks on

account of his graduation.

4, Thereafter, due to grant of 3 marks for graduation, the
Respondent no.4 came at par on the basis of total marks received

by the applicant.

5. It prima facie appears that respondent no.4 had gained the
advantage of graduation twice, namely, once on account of getting
3 marks at the time of initial assessment and again by way of
preference when applicant and respondent no.4 stood at equal

footing.

6. Since the question as to whether the benefit of graduation
can be given to the respondent no.4 firstly at the time of
computation of merit and again on second time at the time of giving
preference, all other things being equal, was not addressed by

either parties.



7.
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Therefore, list the O.A. for rehearing tomorrow with direction

to parties to address this Tribunal on following questions:

board.

9.

Whether addition of 3 marks for graduation in favour of
respondent no.4 and again giving him preference on the
ground of equal merit gained due to graduation is

permissible.

This case be placed for rehearing on tomorrow high on

S.0O. to 26-06-2019.”

16. This O.A. was again listed on 26-06-2019 for hearing and was argued on

27-06-2019.

17. Advocate for applicant has addressed urging that:

“(@)

(b)

Preference ought to be given to candidate having higher merit or
better performance in the written examination and weightage for
viva voce ought to he always secondary.

Any statutory rule or precedent does not permit giving extra or dual
weightage for one head of preference.”

18. Learned Advocate for respondent no.4 as well by learned P.O. have

argued as follows:

“(@)
(b)

(c)
(d)

Selection is legal.

Applicant cannot object selection process having participated in the
process of selection.

The sports participation by applicant is dubious.
Grant of weightage for graduation is legally done.”

19. Learned Advocate for applicant Shri S.D.Dhongde has replied as regards

objection to sports certificate as follows:

“(a)

(b)

Objection by the respondent no.4 itself was not raised before the
respondent no.3 and the document relied upon by him is not
trustworthy and is disputed.

Respondent no.4’s candidature being non est due to false/wrong
information furnished by him, his objection does not deserve
cognizance.
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(© Moreover, even if weightage of 2 marks given to applicant towards
participation in sports event is deducted, still applicant continues
to be higher in rank and he would get 77 marks.

(d) Hence, objection by respondent no.4 has no merit.”

DISCUSSION & REASONS

20. G.R. dated 22.08.2014 prescribes / lays down the recruitment procedure.
Para no. 3 thereof is quoted in the affidavit of the Respondent no. 3 as

reproduced in foregoing par no.5.

21. Record reveals that in order to ensure that the selection process is made

highly objective and transparent, allotted marks is divided as follows:-

(@) 80 marks Written test
(b) 20 marks Viva voice
(c)(i) 03 marks passing of 12"
(i) 04 marks passing of Graduation
(i) 03 marks passing of Post Graduation
(iv) 02 marks passing of MSCIT
(v) 02 marks passing Certificate of participation in Sports
(vi) 02 marks passing of NCC
(vii) 02 marks passing of NSS/ Scout

(viif) 02 marks passing of Personality/ Skill of communication.

140 marks (Total)

It is thus evident from division/apportionment of marks that only 20 marks
out of 140 are reserved for viva voice, and 40 marks are divided for weightage on

different heads of merit.

22. The provision for allotment of extra marks for Graduation 4 (four) and for
Post Graduation 3 (three) appears to be the finest and a most rational modality or
device, based on objectivity achieving in the process of giving weightage or

preference too.
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23. It is evident from pleadings of the respondent no.3(quoted in para 5 of this
judgment that the rule of preference has to be acted or observed after crossing
the stage of viva voice, if total marks secured are equal. The rule as regards
preference lays laid down therein that higher educational qualification is the
criteria of preference for selection when marks obtained in written test and vivo-

voce together are equal.

24, The Respondent no. 4 is given 4 marks towards degree of B.A. Thus

marks secured by applicant without weightage of degree are 76.

25. Figure of total marks secured by the applicant as well as by Respondent

no. 4 is 79 out of 140.

26. The marks secured by applicant are 79 without weightage of graduation,
while the marks secured by the Respondent no. 4, without weightage for

graduation are 76 as is evidenced from page no.60 of paper book of O.A..

27. The rule lays down / prescribes that when total of marks secured in written
test and viva by candidates is equal, preference be given as a mandatory rule, to

the candidate having higher educational qualification.

28. The respondent no. 4 has secured equal marks after adding 03 marks
granted due to graduation and hence any further and repeated latitude, weightage
or special preference being contrary to rule, it cannot be granted to the
respondent no. 4. Hence any occasion for grant of preferential treatment due to

higher qualification to the Respondent no. 4 does not and cannot arise.

29. Next question to be considered is as to whether what is the effect of act of
applicant in furnishing information to the effect that “He is son/ ward of former

Police Patil”.
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30. Admittedly, the respondent no.4 has claimed in his online application that
he is son/ ward of former Police Patil which is erroneous or is a falsehood. The
Respondent no. 4 claims that marking “yes” while answering the question as
regards being child of former Police Patil was a slip in writing / keying in of the

words.

31. Applicant has placed on record copy of notification, inviting applications for
the post of Police Patil which is at P.B., Pg. Nos. 12 to 27, relevant conditions are

seen at paper book page no.21 to 25. Relevant text thereof reads as follows:-

“Tradtdt wriugaa, 3, ot
3. iTdsidt ARG U 3REEAR AERAEGAR  3@edsd uEdl a
IS 3t 3Rt AfER Al NAR Hp BOEUH TSABIN HRUAEHNA! HARA

TaHUE AfE SMER HUTA AFet. S IAGARTR SFIAGAR 30@eAe® UBIA a Atz

3Eld Hctett aufgdl, ulen 9eeh, Ho SRR MR UHgd Hee g e
SRTariE AR 3R ufsdmn ydiet e widal Ada. sulgidld se1e Bttt JAgot 3@,
3Mlelclizel 3tElld $iRetett AMfZdl & Hos BEERUS AU A AR Betell BEET A

ABEd 3MGesedA 3RTARE 3R HIARN HocAE CWIER TS Bl3 2Abet Al 2

AR ALldedl A 3t/ bal IAIAR 3R 3Rial UfpAT e 3. TRTA

TqAN AFHST BT Aclict AT HUAT g BAAL.

(Quoted from page 21 of paper book)

3{Telcllsel 316! BIUATL Uead

9€,. 3{lelcTisel 3151 dell Al [igd 3Bl aRY Bell FUS AT TRAA/BWOES
TSGR AU 3 oRfertal aa% T Sl 33 3R @l Fasen HiueEt

TEER 3eR [iEd 3Eal aR & ORI NEHe™, el AlRdl Ridea™, TIEan

3GERE A Fedd! s AfAdiar uwiet/3meist qaE UE 3RMal SRUBRIET
AT DA AR s ufEAga aE Hoea AT aRd, FTrgEe el IAHA B
4Pt & 3 iR gt FA FRoed Age aiEnase BRRR HRAT BRI
A3’

(Quoted from page 25 of paper book)

32. It shall thus be evident from the totality of scheme of G.R. dated 22-08-
2014 that if the information furnished is false or erroneous, the application is liable

to be rejected at the stage of scrutiny and no opportunity shall be available to
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improve or modify or change information once submitted in the application form,

once it is uploaded.

33. After considering the rival submissions and foregoing discussion, it

transpires that:-

Respondent no. 4 was entitled for “preference” over other candidates if the

merit ranking, excluding preference or weightage is equal.

34. As discussed in foregoing paragraph nos.20 to 28 it is evident that the
Respondent no. 4, had secured, were 76 marks without weightage for graduation.
In the result the applicant and Respondent no.4 do not stand on equal footing

based on marks excluding weightage / marks awarded due to graduation.

35. Had the applicant and Respondent no. 4 to stand on equal footing, without
weightage for graduation, it would have been legitimate, just, proper and fair to

give preference to Respondent no. 4.

36. Applicant and Respondent no. 4 have been considered by Respondent no.
3 to be equal, after adding weightage towards graduation to the marks secured by
the respondent no.4. The stage of granting preference has to arise after final
assessment upon totaling written test and viva voce and ‘without grant of

weightage for graduation’ and not ‘after granting weightage’.

37. Hence, selection of Respondent no. 4 by giving preference for graduation
amounts to giving him the benefit of graduation dually or two times, which is
neither in contemplation of rules, or of justice. In the result, respondent no.4 and
applicant are erroneously treated as equals, and thereafter the respondent no.4
has been given preferential treatment. Preference has or can be given when two
candidates are equal. It is unfair and in violation of Article 14 of the Constitution
of India to upgrade a candidate by giving him credit for graduation and again to

prefer him on account of same condition of qualification graduation.
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38. It is thus evident that a factual error/folly and illegality has occurred on the
part of or at the hands of the respondent no.3 in ruling/fact finding that applicant
and Respondent no. 4 has secured equal marks. This fact finding is not just

erroneous but is perverse as well.

39. Next point to be considered is as to whether candidature of Respondent

no. 4 was liable to be rejected on account of furnishing wrong information

40. The point on which the parties do concur, is the aspect of rules and

procedure.

41. Condition no.7 contained in the recruitment notice Exhibit A-1 reads thus:

“o. tife e weEdta Fygfrdiaita #a / Aafaa Ao e arAE 3t
DA AMC WL I V3. W T 34 Tl ARG (position) wfer

UCARN ARARE alat fpdl 3ited IRTARIE FE IV (HopeT Tie Teaen aRAEt
ftas wruea mene Aved A3, R, Al FABRE AR AR WA (Fa1 YALA, WIR et
30 AA=N FR 2l MR IREC A AL ABATH THRUAA AT JHRVIGAR Ad 3}
T ol gt A e wfEgR. ada at R&iw 9&/90/R00¢ =N e FotngAR @

INATAE SavATa 3ncte=t AISD /| ARTER TR0 AT Utigst.”

(Quoted from paper book page 22)

42. It is not disputed that a candidate is not entitled to alter, modify or withdraw
the information once submitted / furnished. It is also a common ground that in
case the information furnished in the application is found to be erroneous, wrong
or false, the application is liable to be rejected at the threshold, as laid down in the
Recruitment Notification, conditions no 3 & 16 concerned judgments/rules quoted
in foregoing para no.31 text whereof is quoted appearing at page 21 & 25 of the

paper book.

43. Moreover, had the mistake / error not been discovered, applicant would

have secured preferential treatment as prescribed in condition no.7, seen at page
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21. Hence, candidature of Respondent no. 4 could not have entered the field of

competition.

44, Having secured equal marks as substantiated by Respondent no. 4, is a
fortuitous event which is a product of violation of rule and justness and said status
should not merit any consideration as a valid candidate since due to erroneous

information furnished by him, his application was non est.

45, Admittedly, Respondent no. 4 is not higher in age than the applicant.

Therefore, there was no ground available to give him higher preference.

46. In so far as precedent to the judgment relied upon by Respondent no. 4 is
concerned, the case therein had arisen in totally different set of facts of that case

and hence said judgment has no application to facts of present case.

47. Moreover, the submission that having participated in the process of
selection, a candidate the applicant cannot challenge the process based on a
legal proposition. However, challenge to an illegality in selection of a candidate is
totally different from challenging the ‘rules of selection’ which has not been done
in present case. Therefore, there cannot be any immunity from illegality in the

process of selection.

48. Hence, the inherent illegality in the application/candidature of Respondent
no.4 cannot be purged, due to alleged comparative higher merit of the

Respondent no. 4.

49. Moreover, on facts, this Tribunal holds that treating the Respondent no. 4
equal to the applicant and then giving him preference on account of graduation is
itself illegal since Respondent no. 4 became equal only because of weightage on

account of graduation.
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50. In so far as the objection of the respondent no.4 that sport certificate of the
applicant is not truthful is concerned, said objection ought to have been raised
before the respondent no.3 and had it been so raised, it could have been
enquired.  Moreover, since respondent no.4’s candidature itself deserved
rejection, in that background the respondent no.4 cannot raise an objection to
applicant’'s candidature unless as a citizen he can maintain a petition for Writ for
guo warranto like a PIL or like a whistle blower. This type of right is not available

to the applicant.

51. In the result following order is passed:

(A) Present Original Application succeeds.

(B) Selection of Respondent no. 4 as Police Patil of village Dusane,
Tal-Sakri, Dist-Shule is declared to be illegal in view of applicant is

higher in merit in view of graduation.

© Said selection of Respondent no. 4 as Police Patil, impugned is

hereby quashed and set aside.

(D) Original Application is allowed in terms of prayer clause (B) & (C),

as quoted in para 3 of this judgment.

(E) In the facts and circumstances of the case, parties are directed to

bear their own costs.

Date : 08-07-2019.
Place : Aurangabad (A.H JOSHI)
CHAIRMAN

2019/sb/0.A.No0.867 of 2018 Police Patil AHJ



